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INTRODUCTION?

This paper examines the issues which arise if there ix
the need for a product recall of an arlicle that has been
sold and distibuted under a worldwide franchise
agreement from the perspective of international sales,
franchising and product law, The paper will examine
issues such as conlract terms, warranties, choice of law
provisions, the rights and liabilitics of the vatious
parlies Involved in the distribution chain, responsibility
for the returned product and managing product
disposal, dealing with govermmental agencies and
statutory notification oblipations, managing and
addressing consumer rights to compensation, managing
cuslomer expectations and dispute resolution, Since
this topic was [irsl selected, product safety issucs
refating to imported products have become a major
topic in the Uniled Stales and some other countries.

SCENARIO

Some of the authors” comments refer o the following
hypothetical product recall scenario:

MyBicycle s a US. company that sells adult and
children bicycles and related  sccessories  through
company-owned  rotail outlets in the U.S. and
franchised  stores  throughout the U8, Canada,
Australia, Singapore, Malaysia, Indonesia and Europe.
The bicycles that it sells are labeled with MyBicycle
trademarks, but the specifications arc set by ABC, an
English company that manufactures the bicycles in
hoth the United Kingdom and China. Franchisees are
instructed that they must buy bicycles only from ABC
or one of the wholesale distributors that MyBicyele has
placed on an approved supplier list.

In Canada, Australia, Singapote, Malaysia and
Indonesia, MyBicyele has an arsa developer who
oporates  its own franchised stores.  In Europe,
MyBicycle has appointed master franchisees for
several countries, who in turmn sell subfranchises to
local third party subfranchisves. All of the bicycles
sold to the ultimate purchasers are accompanicd by
MyBicycle's warranty against defects in material and
workmanship.

An independent testing laboratory study in the 1.8 has
concluded that two models of bicycles (one adult
muodel and ong children’s model) sold by MyBicycle
and its franchisces during a period from February 2000
to present may  possibly have defective braking
systems, Literally thousands of these bicycles hawe

Y ot 1,2, 3and 7 by Andrew P, Loewinger, Section 4 by
Woon € Yow, Scclion 5 by S6nke Lund, Scetion 6 by Veronica
Chen, Sectiun 8 by Danic] Urhas,
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been sold in the ULS., Canada, Australia, Singapore,
Maluysia, Indonesia and Burope. After being notificd
of the problem by MyBicyele, ABC has been able to
corect the problem by working with the component
part supplier for the brakes and has available a
replacement braking system.

MyRicycle spproaches you as commsel for the company
and inguites as to a recommended course of action.
Some issues they have raized are as follows:

Are there reporting obligations to any government
agency in the U8, or any other country in which these
lwo bicycle models are sold?

- Should #ll the bicycles of the two models
made during the suspect period be recallad?

- Who should pay for the costs of the recall?

- What remedy should be offercd 1o the
purchascrs of the bicycles?

- What obligation does ABC have to pay for
the costs of correction?

- What can MyBicycle do with its inventory
of the suspect hicycles?

Intemational Joural of Franchismg Law
Volume 5 — Issue 576 — 2007
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L. THE CONTRACTS IN THE
INTERNATIONAL FRANCHISING
RELATIONSHIP

Franchising 1% & unigue lype of licensing arrangemcnt
often, bul not always, used at the vetail level It
Lypically involves the licensing ol business know-how
and trademark rights by the franchisor to franchisees in
exchange for fees payable to the [ranchisor. The
earliest franchiscs were product distribution franchises
where the primary purpose of the outlet was (o
distribute branded products — c.g., petrolenm products,
automobiles, sofl drinks, or bicycles, The emphasis in
product [ranchises was principally on the product
supply amrangements. Mow, by far the more common
form of franchise arrangements are husiness [ormal
franchises used by franchisors o scll a variety of types
of products or services using a particularly successful
or clieelive method of operation andfor marketing.
Business format franchises typically control the
operation ol the franchised business more strictly than
do product framchises. They are used in over 70
different indusiries and are very flexible husimess
ATTANELCINEnTs,

In this papet, we will use the terms “master franchisee™
and “developer” to refer Lo multiple unit franchisees as
deseribed below; “franchisee” to refer lo any party that
has rights to operate a [ranchised business (whether
master frunchisee, developer, single-unit franchisce or
subltanchisee); and “atfiliate™ to refer o any entity that
is controlling, controlled by or under common control
wilh another entity.

Although there are a number of counlries with
franchise sales laws and other laws relating to
franchising, f[ranchising is principally & crealure of
contract law.” There arc a vanely of structures used in
international [ranchising. Broadly speaking, there are
lwo basic approaches; dircel franchising and master
franchising. In direet franchising, the franchisor enters
into one or more agresments to license the party — the
[ranchisee or devcloper — that will operate the
franchised business(es). In master franchising, the
franchisor grants rights to a party — the master
franchisee  to both vperate and sublicense athers o
operale [ranchised businesses,

Most international franchising agreements  reguire
development of multiple franchised businesses. To
assure # given market will be penetrated mosl

2 See, o, Loewinger, A. and Lindsey, M., fnrernational
Franchive Sales Laws (ods,, ABA Press, 2006); and Asbill, 1,
and Goldman, 5., Tnfernationa! Fronchising (cds,, ABA Pross,
2001).
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franchisors insist Lhat the developer or masler
franchisce commit fo a development scheduls, Le., fo
develop a specified number of franchised businesses
according to a pre-established schedule. In some cases,
the partics will enter into

1. a pilot shop arrangement to “test the market” for a
particular product or service, or

2. a joint venlure agreement, e.g., to share the risk,
capital expenditures, and permil the franchisor
greater control.

Accordingly, in a direet franchise arrangement,
franchisors enter into a development agrecment and
mulliple franchise agreements or a multiple unit
franchise apreemcnl (with a development schedule)
which ogether grant the devcloper the right and
obligation to establish and operate multiple franchiscd
busincsses within the  granted  territory.  The
development agreement, il used, contains principally
the obligation o develop franchised businessecs. The
provisions  governing the actual operation of the
franchised busincss are contained in the franchisc
agrecment, as described in the following paragraph.

In a master franchise arpangement, the arrangements
are typically morc complex. Master franchise
agreements will contain:

1, development obligations, and
2. agrant ol rights to:

(z) operate franchised businesscs (as described in
the following paragraph), and

(b} sublicensc to third parties the right to operate
subfranchised businesses. Tn a master franchise
arranpement, a subfranchise agreement alsa
must be used for the master franchisee (also
known as the “subfrunchisor™) 1o grant
subfranchisc righis o the subfranchisee to
operate  the  subfranchised  husiness.  The
operational provisions of a subfranchise
agreement are described i the following
paragraph; they typically are the same ype of
operational provisions used in a franchise
agreement or a master franchise agreement.

The typical franchise agreement provisions governing
the operation of the franchiscd business are the grant of
rights to use the marks and business know-how (often
called the “franchise system™), localion and
construction requirements, operation of the business
fmany of which are m the opcrating manual),
trademark usage, foes, and exclusivity. Provisions



relating to products, relevant to this paper, are supply
arrangements, approved or designated  suppliers,
warranly, indemmification provisions, and choice of
law provisions.
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2: PRODUCT SOURCING REQUIBREMENTS

One of the hallmarks of a franchise relationship s
establishing and maintaining uniform standards. From
a legal point of view, this is cxplicilly requived or
implied under the trademark laws of many countrics.
From a business poinl of view, quality standards enable
franchisors to allract customers who will know that at
any location bearing the [ranchisor’s marks, there is a
well-known quahty standard, Franchisors use several
methods to sl and maintdin system standards; the
principal ones are sciiing and mainiaining standards
and specifications for various products or services and
imposing mandatory sourcing requircments  from
designated supplicrs or approved suppliers.

2.1 Standards and specifications

Most [ranchisors establish designated standards and
product or qualily specifications for products or
services sold andfor uwsed in franchiscd businesses
under their System, The extent to which such standards
and specifications will apply lo specific items may
depend on a variety of factors, e.g,, whether the System
is a product franchise or business format franchisc, the
type of business, and the propensity of the franchisor to
control the franchised business.

2.2 Designated supplicrs

The most important products n any franchised
business arc those sold to customers. Accordingly,
franchisors control the suppliers of the products or the
component parts or ingredients uscd for such products.
Some franchises, e.g., product [ranchises  which are
closely identified with the franchisor’s products, will
require the purchase of products from

1. the franchisor or its affiliate, or

2. designated third parties thal may private label such
products.

Automobile dealerships, pefroleumn  stations, and
branded icc cream stores, cosmotic stores, or hicycle
specially stores — to name but a few  arc cxamples of
franchises which require purchases from the franchisor
or designated third parties. It is not uncommon for
franchisors that do not manufacture their own products,
but which have products closcly identified wilth ifs
marks, o have such products manufactured under
private label. In cascs where franchisors use desigmated
suppliers other than the franchisor or its affiliates, the
franchisor must have manufacturing andfor supply
arrangements in place to enable its franchisees to have
a continual soutce of product. The structure ol the

International Journil of Franchising Law
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supply arrangements and some ol the important terms
are deseribed below.

2.3 Approved suppliers

A very common altemative lo designated (or required)
supplicrs s the use of “approved suppliers”
Franchisors will specify several suppliers for specific
products or components that are “approved,” frum
which [ranchisees may then purchase. Such suppliers
may be manufacturers or  distributers or  both,
Franchisces are required to use one of the approved
suppliets to maintain the ranchisor's quality standards,
Oftentimes franchisors will provide franchisees the
option 1o propose altermative  supplicrs, and will
provide a mechanism or process for the franchisee to
do so. This may be done both for Tegal and busincss
reasons. Providing a mechanism to approve suppliers
may help the franchisor to avoid claims under anti-trust
laws or unlair trade practice laws that the franchisor is
lorcing the franchisce o use only specific suppliers,
e.g., by “tying” the purchase of one product to another.
Thix also makes good bhusiness sense as [ranchisees
may know better suppliers. Finally, in some franchise
systems, where the franchisor exercises less control the
[ranchisees may be frec to choose suppliers of their
own choiee.

Product supply arrangements arc crucial in any
[ranchise relationship, A frunchisee’s failure to comply
with requircments to sell 1o accordance with the
[tanchisor’s standards and speeilication requirements
or other product supply requirements typically
constilutes 2 material default under the franchise
agreement and subject the [anchisee’s agreement to
termination.

Internutional Journal of Franchising Taw
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3 IMPORTANT CONTRACT TERMS
31 Terms ol purchasc

Any franchise armangement that bas crucial product
supply armangements should include terms for product
purchase. What terms arc specified and where such
terms are included will depend on a varicly of [actors,
the most significant of which are the identity of the
manufacturer and the structure of the distribution
arrangements — ie., whether the franchisor of an
affiliatc or a third party is the manufacturer; and
whether the franchisor (or an affiliate} or a third parly
distrihutes the products to the franchisee.

The manulacturer is likely the most imporfant
determinant for the types of ptoduct terms hetween the
franchisor and the franchisee. Tf thc products are
sourced from the franchisor or an affiliate, then the
franchisor will wanl to specify purchase terms, cither
in the [ranchise agreement or in 4 separate supply or
product distribution agreement. In such instances, the
franchisor would want to require purchase ol the
franchisor’s products; spoeify price terms, or a pricing
mechanism, terms ol sale and shipping, risk of loss,
cte., s specified in Section 6 of this paper below.

IT the products in question are to be purchased from a
third-party, such terms are less likely to be included in
the franchisor/franchisee agreement(s), bul il is
possible. Even if the products are to be sourced from
third party the franchisor may negotiate supply lerms
with the supplier for the System. This has obvious
benefits — .., guaraniced source of supply; negotiated
terms based on volume purchases; possible prive terms;
warranty terms; terms welaled to defective products,
notification obligations, and recall procedurcs; and
pussible indemnification obligations. Such tetms would
be included m a scparate supply or distribution
agrcement  with  the supplier, and then may be
incorporated into a supply or distribution agreement
with cither the franchisor or the third party supplicr.

Due to the use of franchise manuals, which permil
franchisors to adjust certain operational aspects of the
franchised busmess and  relationship over time,
franchisors have the flexibility to adjust in the manuals
cettain  product supply lerms in their franchise
agreement. There 15 an issue as to whether a franchisor
may unilaterally alter material terms of the parties’
agreement. [f, Operations  Manual
provisions merely adjust, for operational reasons,
previously agresd-upon lerms, the adjustments in the
Operations Manual are likely enforceable.

however,  the



3.2  Warrantics and warranty remedies

Warranties contained in franchise apreements, supply
and distribution agreements, and similar agreements
will he governed principally by the law set lorth in the
choice-of-law provision of the agreement. A TS
franchisor can therelore likely dictate that U8, law will
apply o goods sold by it in the United States or to its
1.5, distributors. Under ULS. law, the Uniform
Commercial Code ("UCC™) ax adopted by most states,
governs written and implied warranties and provides
remedies to both dircet purchasers of goods (o,
franchisces who purchase goods from the franchisor)
as well as “remote purchasers,” or end consumers in
the pormal chain of distribution” Remole purchasers
will be protected if they receive any written
representation as to the goods they receive (use of the
word “wartanty” is not required). However, the seller
can modify or limit a remote purchaser’s remedies
under the UCE if the modification or hmitalion s
[urnished Lo the purchaser at the time of purchase in the
same writing as the warranty,

Subject to any xuch written limitations, a seller of
goods that breaches its wareanty will be liable to a
remote  purchaser for incidental and consequential
damages, bul nol for lost profits. A remole purchaser
may also recover damages for any loss resulting in the
ordinary course of events ax determined in a reasonable
I'I.'.I1:'I.I!I1.'fl.4..‘-r.l1

The UCC also provides that implied in every contract
for the sale of goods 15 & warranty that the goods arc
merchantable. For goods to be merchantable, they
must, among other things, be fit for the ordinary
purponse for which such goods are o be wsed; be
adequately contained, packaged, and labeled; and
conform to any promize or affirmation on the container
or label * A second implied warranty under the UCC is
a warranty that the goods are fit for a particular
purpose, where the seller has reason to know ol the
pariicular purpose and the buyer is relving on the
seller’s skill or judgmient,® A written contract hetween
a buyer and seller can negale or limil either of these
implied warranties if specific language is set forth in
the written warranty and is conspicuous.”

When the buyer and seller of goods are localed in
different countries, the United Nations Convention on

See UCC §§ 2-313 to 2-318.
Soe U § 2-313A(05),

Sce TIOC § 2314

See UOC § 2-315.

See UCC § 2-310.
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Contracts for the International Sale of Goods (1980)
(“CISG Trealy™) may govern lhe transaclion® The
CISG Treaty will apply if the buver's and seller’s home
countries are both signatories of the CISCE Treaty, or it
international law dictates that the law of a signatory
country applies to the transaction.” The parties to an
internalional sgreement for the sale of goods may agree
to exclude application of the CISG Treaty or modify
the effcct of its provisions.'”

The CIS(: Treaty, like the UCC, implics warrantics into
all contracts for the sale of goods. Under the CISG
Treaty, a seller must deliver goods that are of the
guaniily, gualily, and description required by the
parties’ contract and are confaned or packaged as
required by the contract. Unless the parbies agrec
otherwize, goods do not conform with the contract
unless they are:

(i) fit for the pumpose for which goods of the
same deseription would ordinarily be used;

(ify  fiL for any particular purpose expressly or
impliedly made known to the seller;
possess the qualities of goods which the

seller has held out to the buyer as a sample
or model; and

(1)

(lv) contained or packaged in the manner usual
tor such goods.""

Il goods do nol conlorm with the contract, the buyer
may require the seller to repair the goods. If the lack of
conformity constitutes & [undamental breach of the
contract, the buyer may require delivery of substitute
goods. The buyer has two years from the date it
receives the poods Lo request repair or delivery of
substitute goods. The buyer nmwst provide a reasonable
length of ime for the seller W perflvrm and during that
period may not resort to any remedy for breach of
contract.> A buyer of non-conforming goods also has
the option of reducmy the price paid for the goods
based on the reduced value of the goods delivered.”

If the seller breaches the confract, the buyer may seek
damapes cqual to the loss, including loss of profit,

f e Bacr, LREF., “The Salc of Goods in Infemational
Franchizing — The Impact of the TIN Convention on Conlracts
fou the International Sale of Goods™, Jowrsal of Dnteritational
Franchizing and Disteiburion Law (Wol, 8, No, 4, 1994).

¢ See CTISG Treaty, Article 1,

T Trealy, Arlicls 6.

U See CISG Treaty, Article 35.

12 gee CISG Treaty, Articles 46 and 47,

13 See CISG Treaty, Article 52,
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suffercd by the buyer due to the breach. However, such
damages are limited fo what was floreseeable to the
seller at the time of the conclusion of the contract.™ If
the buyer purchascs replacement goods, the seller will
also be lizble for the diffcrence between its contracl
price and the price of the substitute goods.

3.3  Defective product responsibility: Magnuson
Moss Warranty — Federal Trade Commission
Improvement Act

In the United States, if a scller (e.g., a franchisor)
wishes to extend ils own written warranty to the end
consumer, the scllet must comply with the Magnuson -
Moss  Warranty Federal Trade Commission
improvement Act, 15 TL.S.C. §§ 2301 et seq. (the
“Warranty Aci”). The Federal Trade Commission
(“FTC™) admimsters the Warranty Act. Under the
Warranty Act, a written wamranly must “fully ancd
conspicuously  disclose  in  simple and readily
understood Janguage the terms and conditions of such
warranty.” For example, the warranty must identily,
among other thimgs:

- the names and addresses of the warrantors,

- the party or parlics to whom the warranty is
extended;

- the products or parts covered;
- what actions the wamrantor will lake in the

event of a defect, malfunction, or non-
conformily;

- any exceptions or exclusions o the
Warranty;

- whal actions the consumer mmst take (o
ohtain performance under the wananty;

- any informal dispute settlement procedures;

- legal remedics available to the consumer;
and

- timing requirements.'

The IFIC has adopled an implementing rule on these
disclosure regquirements.'’

The Warranly Act requives that each consumer
warranly be designed as cither a “Full (statement of
duration) Warranly™ or a “Limited Warranty.” A “Full
Warranty™ must meet the federal minimum standards
for warranties set forth in the Wamranty Acl. To meet

" Gee CTSG Treaty, Article 74.
15 gee CISG Treaty, Article 75.
16 gae Warranty Act, § 2302(a).

7 See FTC Rule on Disclosure of Written Product Warranty
Terms and Conditions, 16 C.F.RE.§ TOL.
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these standards, the warrantor must remedy a product
within a reasonable time and without charge, and the
warranlor may nol exclude or limil consequentizl
damages for breach of any written or implied warranty,
unless such exclusion or limitation conspicuously
appears on the face of the wamanly. In addition, if a
product is delective or mallunctions, and cannot be
remedicd by the warrantor after a reasonable number of
allempts, the consumer can eleet to receive a refund or
a replacoment  without charge.'” PBccause most
comsumer warranties do not meet these requirements,
they are a "Limited Warranty,”

The Warranty Act also requires that the text of the
written warranty be made available 1o the consumer
prior to sale.”® The UTC has an implementing rule on
what the warrantor and its relail sellers must cach do in
order to make the warranty availzhle prior to sale.™ A
franchisor that wanted to extend its written warranty to
the consumer purchaser would have o provide ifs
franchisees as the retail seller with the materials necded
to tulfil this obligation,

A warrantor can designale a representative (o perform
duties under a written or implicd warranty.”' For
example, 4 franchisor could designate its franchisee to
perform warranty services but must make “reasonable
arrangements  for  the compensation” of the
represcntative. A franchisor that wants its [ranchisees
w perform warranly services should write language
into its franchise agreement obligating the franchisee to
perform such services. A wamantor can only limit the
duration of implied warrantics that arise under the
LICC to the same duration ag its written warranties, so
long as the duration is reasomable and set forth
conspicunusly in the wntlen wartanty.”

Under the Warranty Act, & warrantor may cstablish an
informal dispute scitlement procedure, so long as it
meets the requirements of the FI'C Rules under the
Act® A consumer musl resort to such procedures, if
established, prior to pursuing a legal remedy under the
Act. When permitted, consumers may bring a civil
action against a warrantor for damages, including
attorneys’ fucs. The automobile industry uses this
procedure more than any other industry group. The
Warranty Act also permits the Aftormney General and the

™ e Warranly Act, § 2304,

1 gee Warranty Act, § 2302001 HA)

20 g FTC Rule on the Pre-Sale Availability of Written
Warranty Terms, 16 C.FR. § 702,

1 See Warranly Act, § 2307,
2 g e Warranty Act, § 2308,
2 5ee 16 C.F.R. Part 703,



FTC o seek injunctions against warrantors who violate
the Act.™

A franchise wrrangement or product  distribution
agreement clearly should address waranty issues. IT
the franchisor is the manufacturer or supplicr, then it
would have more conirel over the warranty terms
which can be detailed in the operations manual. If,
however, there 15 a third parly manulaciueer and
distribution, the warranty terms should be addresscd in
the supply or disttbution agreement, That said, the
franchisor may nonetheless may — al a minimum
wanl o reference warranty and recall izsues m the
relevant franchise agreements and sddress them In
greater delail in the Operations Mamal,

34  Nuotification and rceall procedure under the
Consumer Product Safety Act

The Consumer Product Safety Commission {(“CPSC")
regulates most consumer products sold in the United
States under the United Stlates Consumer Product
Safety Act ("CPSA™) and four so-called transferrcd
apte ™ The CPSC can promulgate regulations, called
consumer product safety standards, pursuant to which
the CPSC can establish satety requirements [or certain
products. The very first regulation adopted by the
CPSC aller it came into existence n 1974 was the
Federal Bicycle Safety Regulalion, adopted under one
of the transforred acts, that sets forth requirements for a
hicycle

(ver the years, the CPSC has adopted fewer product
safety standurds and has used as s primary
enforecemnent  fool  the  so-called  Scetion  15(b)
obligations of partics in the distribution chain to self-
report products that violate a consumer product safety
standbard or otherwise arc a substantial product hazard.
Section 15(h) of the CPSA requives a manufacturer,
importer, distributor and retailer of & consumer product
to immediately inform the CPSC if any of its products
fails to comply with an applicable consumer product
salely rule or voluntary consumer product safety
standard, contsing & defect that could create a
substantial product hazard, or creates unrcasonable risk
ol serions mjury or death. The CPSC may order the
manufacturer, importer, distributor, or rctailer of a
defeetive product to give notice to the public and/or
notice to each mdividual consumer who purchased the
defective product. The CPSC may also scek an

# Gee Warranty Act, § 2308,
25 goo 15 1,80, §2051.

2R goe 16 CF.R. Puri 1512 (adopted vnder the Foderal
Fuarduis Substances Act).
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injunction to testrain the distribution of a defective
product until the problem is resolved in accordance
with the CPSA ¥ In addition to the above reporting
requirement, a manufacturer ol & consumer product
that has been the subjeel of at least three civil actions
in a 24-month period that have been filed for death or
gricvous bodily injury, and are resolved in favor of the
plaintit, must report such actions fo the crsc®

The CPSC's reporling procedures are set forth in its
regulations.”” There is a very short lime within which
to report, and failure to report in a timely fashion can
result in substantial fines. The CPSC has also issued a
“Recall ITandbook™ to assist manufactorers, iImporters,
distributors, and retailers in complying  with  the
reporling requirements vnder 15 US.C. §§ 2064 and
2084.%" The Recall Handbook describes the CPSC's
“Fast Track Product Recall TProgram,” which is
designed for companies willing and able to move
quickly with the voluntary recall of a product. The fast
track program eliminates some of the procedural steps
in the recall process. Under this program, if a company
reports 3 polential product defect and, within 20
business days, implements a voluntary recall, the
CPSC will nol make a preliminary determination that
the product has a defect thal prescnts a substantial
product hazard.

The Recall Handbook outlines steps for putting
together a corrective action plan which is quite useful.
Companies should have a recall plan in place and be
preparcd W address some of the following issues: what
is the defect that causcs the product hazard; what
caused the product defect; where are the unsalc
products; have the govemment andlor appropriate
regulatory bodies been advised; has the company
discontinued prodoction and shipment of the producis
and notified retailers to stop sclling the products; has
the company started o review databases re potentisl
product owners; has a press relcase been prepared; and
is there a plan to ship replacement parts. See also
Scelion 8.9 of this paper.

A company’s recall program should be comprehensive
and have three objectives: (1) to locate defective
products as soom as possible; (2) to remove defoetive
products  from the distribution chain; and (3) to
comnmnicate relighle information in a timely fashion
to the public about the product defect, risk, and

¥ gee 15118, § 2064,
2 See IST18.C. § 2084,
2 Bee 16 CER Part 1115,

3 The Recall Handbook, daled May [999, iz available st
www.cpse.pov/businfiol BOO2, i,
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cotrective action. Communication is vory important; a
company involved in a recall should be creative and
cast a wide nel o communicate recall information,
including use of press releases, information on the
website, videos, new rcleases, posters, and use of wll-
free phonc numbers. Finally, a recall coordinator
should be put in place with a clearly defined role,
Hecalls are more cffective in situations where the
retailer maintains a record of cach purchaser of a
comsumer product, which happens in cerfain segmenls
of the independent bicycle dealer scpment of the
bicyele market in the U.S.

3.5 Independent contractor

It is oaxiomatic in  franchising  lhal  the
franchisor/franchisee relationship is an independent
contractor relationship, not an agency,
employer/omployes, parmership, or joint venture
relationship, Accordingly, in theory, a franchisor is able
to shield isclf from liability to third partics [or the acts
or failure to act of its franchisces. That said, not all
conrts have agroed and there have been some cxircime
cases in the United States where franchisees are alleged
or deemed to be employees or agents of the franchisor.
Furthermaore, vicarious liability are  very
frequently raised in franchise disputes where there ix
injury to a third party, as third parties seck Lo ascribe
lighility to [ranchisors for franchisee actions; these are
typically based on various agency theories.

claims

3.6 Insurance reguirements

As the franchisor-franchisce relationship is one of
independent  contractors, franchise  agrecments
typically require franchisces to obtain their own
liability insurance for claims related to their operation
of a tranchised business, The franchise agreement will
specily the types of insurance coverage, minimum
required habilily coverage, and that the franchisor must
he mnamed as an additional insured. That said,
franchisors may not specifically requite that a
franchisce maintain product lahility coverage, and
general comprehensive insurance policies may nol
include such coverage, without an additonal policy,
amendment, or rider. A franchisor that sells products
would be well advised to cary its own products
liahility and recall insurance,

3.7  Indemnification

Indemnification provisions are fypically provided in
franchisc agreements whereby the [ranchisee will
indemnify the franchisor for third party claims, legal
actions, damuges and expenses for malters arising ont
ot the franchised businesses., The extent of the
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franchisce’s indemnity obligalion will depend on the
scope of the mdemnity provision. There are
occastonally cxceptions for matiers arising directly out
a franchisor’s obligations, the franchisor’s negligence
or reckless misconduct, or products supplied by the
franchisor. Seldom do franchise apreements provide
that the franchisor will indemnify the franchisce for the
failure of the Franchisor’s products.

3.8 Governing law and dispute resolution

It is common for franchise agreements Lo specify
governing law and how disputcs will be resolved, The
parlics’ agreement on governing law will likely be
enforceable for mosl matters, with the cxception of
those arcas where national law would govem as a
matter of public policy™, such as trademarks, anti-trust,
or bankruptey. Other areas also likely 1o be governed
by national law as well, e.g., matters arising under
product law, confidentialily and npon-
competiion.  Most franchisors  in  intermational
arrangements will provide for dispute resolution by
intermnationul arbitration, as many counties are party fo
the 1958 United MNalions Convention for the
Becognition and Cnforcement of Forcign Arbitral
Awards (“New York Convention”). The New York
Convention provides a framework for micrmational
disputes o be recognized and enforced in over 100
couniries, subject to a rclative handful of exceptions
{e.g., fraud and decisions that are contrary to public
policy in the enforcing country).

safely

M Civil law lawyers would call this “mandatory law™.



4. SOURCING OF PRODUCTS

Franchizors usually offer thenr {ranchisees a unigue
branding, and, where the focus of the franchise
program i% o distribute, a business model which
includes a range of products for sale lo end-consumers,
Franchisors may not be the manufacmrers of these
products, and it iz not nncommon for the franchisors
source these products from third parties.

4.1  Methods of sourcing a product

In sourcing [or the supply of the products from third
party manufacturers, and in the subsequent re-sale to
tranchiseex, [ranchisors will have to bear in mind
product liability issues, These issucs include the
infringement of third party rights as well as damages
arising from delective design/manufiacturing.

Sometimes, as discussed in Seclion 2.2 ol this paper,
franchisees are directed by the franchisors to purchase
products from approved suppliers. The contract lor the
sale and purchase of these products will then be
enterad into dircetly hetween the franchisee and Lhe
supplier, and the franchisor may not be part of the
supply chain,

Where the Products Ave Desianed / Manufactured to
the Franchisor's Specifications
Where the products are designed or manufaciured Lo

the franchizsor’s specifications, the franchisor will bear
the tesponsibility of infringement of third party rights.
To minimize the [ranchisor’s labilily o {ranchisess,
the franchisor will have to ensure that the manufacturer
manufactures the producls in accordance with the
franchisor’s specifications, and provides a warranty
and an indemnity to the franchisor in the event thal
there is any manufacluring defect or non-compliance
with specifications. Where the manufacturer supplics
the products dircetly to the franchisec, the lranchisor
should also ensure that the manufacturer provides a
similar warranty and indemnily Lo the Fanchisce.

Where the Franchisor Simply Sowrcey Products
FProduced by Third Party Manufacturers without
Specifving Any Particular Requirementy

Where the franchisor simply sowrces  products
produced by thicd party manufacturers without
specilving any particular requirements, the franchisor
mns the risk that the products may infringe upon third
parly intelleciual property rights and may have defects
in design or workmanship, As the franchisor docs nuol
dictate the speeilicalions, 1L s very important for the
franchisor o obtain warranties and indemnities from
the manufacturcr for damages, cosis and expenses
arising in such situations, including recalls. Similarly, a
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franchisee who obtains the products direetly from the
manufacturet should ensure that it gets the benefit of
such warranties and indemmitics.

Limitations on Manufactuver s Liahility
Any limitation on the Hability of the manufacturer will
have Lo take into account:

{a) the franchisor’s liability in the event of any
claim by the franchisces or the end-consumers;
and

(b) the franchisce’s liability to consumers,

Limitations on the manufactorer’s liability may result
in the franchisor/franchisze being exposed to hability,
s it 15 important for the franchisor and franchisee each
Lo obtain insurance fo minimize its exposure. It would
also be pmdent for the franchisor o insist thal the
manufacturer carry appropriate insurance naming the
franchisor and its franchisees as additional insureds.

4.2  Supply of products

A lranchisor will have to ensure that its franchisees
have sofficient supply of products to cnable the
franchisces o meel market demand. The franchisor
will therefore have to:

- keep an mventory of products for supply to
its franchisees;
- ensure that the franchisees” orders for

producls ean be met promptly by back to
back orders with the manufacturer; or

- cnsure that the approved suppliers are able
to meet the franchisee’s demands.

The fulfilment of back to back orders will be of eritical
imporlanee as the franchisor wants to avoid payment of
liquidated damages (if any) and claims for breach of
contract for failure to supply product in a lmely
[ashion Lo iks (ranchisees.

Il the [ranchisor has an inventory of products on hand,
and supplies the products directly to the franchisce
upon roceiving sn order from the franchisee, the
franchisor is In a position fo ascertain whether the
products supplied are in good condilion or whether
they are defeetive.
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Tf the franchisor docs nol have products on hand, and
requires a third party manufacturer fo deliver the
products to the franchisce dircetly, it will not be casy
[or the franchisor to determine whether the products
delivered by the manutacturer to the franchisee arrive
m good condilion. In such situations, the franchisor has
to ensure that:

(i) its confract with the third party manufacturer
specilics the consequences 11 the products
are found to be defective by the franchisee
upon receipt. Such  consequences may
mclude the rejection of the products, the
franchisor being relieved of the lLiahility to
pay tor the products, the obligation of the
manufachurer to make another delivery of
the products ordered as soon as possible, the
manulaciurer’s  responsibility  [or all
damages, costs and expenses In connection
with the defective products; and

(iiy ity coniracl with the Fanchisees require the
[ranchisees to inform the franchisor as soon
as possible of any defect i the products
specilying full details of the defect.

Il the franchisees purchase the products directly from
the approved suppliers, the franchisor 15 relieved to a
large extent on the issues relating lo defective products
as such issues will be dealt with directly by the
franchisee and the supplicr. However, in the cvent that
the products supplied by any supplier are found to be
constantly defective, the franchisor will have to fake
steps to temove the supplier from the list of approved
suppliets, otherwise the reputation of the franchised
business may be adversely affceted.

Lise of Subcontractors

One of the biggest concerns 2 franchisor may [see is
the foreign mamifacturer outsourcing the manufacture
of certain components or the entirc product to third
party  subconiractors  without the franchisor's
knowledge. This apparently has happened m several
well-publicized recent  defeetive  imporled  product
vases in the ULS. The franchisor should insert a
provision in its supply confract that prohibits the
manutaclurer  [rom  using  the of a
subcontractor without the franchisor’s prior written
consent,

services

4.3 Terms of supply

The terms of supply of the products will affect the
ahility of the purchaser o inspeel the products
delivered.
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If the supply is Ex-Works (Incoterms 2000} from the
manufacturer’s factory or FOB (Incolerms 2000) the
manufacturer's port of export, the purchaser (regardless
ol whether it is the franchisor or the [Fanchisec) will
usually have to rely on lis appointed freight forwarder
Lo inspect Lthe products to ascertain whether there is any
defect.

If the supply is CIP (Incoterms 2000} to the purchaser’s
promises, then it 1s possible for the purchaser to inspect
whether the products are defective.

The partics may agree on other terms of supply. This
article is not intended to deal exhaustively with the
consequences of the different supply terms, but mercly
highlights the fact that the ability of the purchaser o
inspeel the goods personally depends on the terms of
supply, in particular, the location for the delivery of the
prioducts.

In many forcign supply arrangements, the franchisor
might employ the services of an  mspection
organization near the sile of manulacture or al the point
of shipment which can inspect the products prior to
their being shipped.

44 Rejection of products

The wvendor (whether the franchisor or the
manufacturer) will wsually sel oul the circumstances
under which the purchaser (whether the franchisor or
the franchises) may reject products. Does the purchaser
have to rejeel the products within a certain period upon
delivery, failing which the products shall be deemed to
have heen delivercd in goud condition? I the products
are not rejected upon delivery, does the purchaser have
the right to reject the products subscquently?

The following are examples of circumstances under
which the purchazer may reject products:

- where a significant portion (for example
15%:) of the products delivered do not mest
the specifications in a purchase order;

- where a significant portion (for example
15%) of the producls dehivered  are
defoctive; or

- where the products delivered do not meet or
are in excess of the quantity ordered by the
purchazer,

4.5  Ability to reject produets after delivery

It is important for a franchisor to ensure that s
contracl with the manufactursr allows the franchisor to
reject the products even atter the franchisor has
sccepted the delivery of the products because deleets



may not be apparent at the lime of delivery, As a matter
ol [act, the defect may not become apparent until the
product is dehivered to the franchisee for resale.

If the franchisor in lum also allows the franchisce o
rejeet  the products subsequent Lo delivery, the
franchisor must put in placc a system to ensure that the
franchisce stores the products appropriately, and that
any damage/non-contormity of the products discovered
subsequently is nol due to the [ranchisee’s defaull.

It is useful for the [ranchisor to specify  the
circumsiances under which the franchisee may reject
products subsequent to delivery. Tt is suggested that any
rejection ol products subsequent to delivery should not
be for causes which are apparent upon delivery.

In order to minimize disputes and time raquired to look
info whether the subsequent rejection of products are
for justifiable reasons, the franchisor may wish to
adopt other measures, such as:

- placing a Hmil on the products which may
he rejeeted subseyuent o delivery; or

- imposing a deadline hy which all products
will be deemed accepted,

In order for the franchisor to minimize its own
exposure, it will have to make back to back
arrangements with the manufacturer of the products.
The [ranchisor should have a written understanding
with the manufaclurer as o who will take
responsibility for, and bear the costs associated with, a
defective product, whether involving  breach of
warranty, injury (o person or property, or recall,

4.6 Warranly

Where the franchisor s not the manufacturer of the
products, il will have to ensure that the manufacturer
provides a sufficiently long warranly period such that
any defective products may be retumed to the
manulaciurer for repairs, replacement or refund at no
additional charge, and with the remedy at the
tranchisor’s option.

In corlwin cases, it may be impractical to Tclum
products to the manufacturer for repairs, and it may be
preferable for repairs o be done locally in the country
in which the defective produet is located. In such cases,
instead of requiring the manufacturer to repair the
products during the warranty period, the purchaser
(whether franchisor or franchisce) may try to negotiate
for the manulsciurer o bear the costs of repair incwrred
by the purchaser instead,
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This would uwsually nol be acceptable to  the
manufaciurer for the following reasons:

- the manufacturer would not he able to
ascertain whether the product is defective,
and falls within the terms of the warranty;

- the manulachirer would not want fo incur
the cosis of repair being done by a third
party; and

- repair undertaken by third parties may cause
turther damage to the produets.

4.7  Repair facilitics

If it isx impraciieal o renwn the product to fhe
manulacturer for repairs, the franchisor may have Lo sel
up a facility for repairing defective  products.
Franchisecs may be required to undertake repair work,
ot the franchisor may appoint a third parly to undertake
such work for all products sold within its franchised
sysietn. The system for the franchisce lo undertake
repair wark on hehall of the [ranchisor, and the
remuncration of the franchisee for such work will have
to be set out clearly, as the franchisce is somewhat in a
situation of conllicl. Since the franchisor is Tikely to
pay the franchises for repair work during the period of
warranty, the franchisee is able to increase its own
lurnover by carrying out repair work (whether or nol
any work 15 required).

Repair work carried out afller the warranty expires is
less problematic as the end-consumer will be paying
the franchisee for such work.

Often times repair is impossible or nol practical. It is
for thal reason that the franchisor will want to have
available the altemnative remedics of replacement or
refund,

4.8 Product recall

If there is a mamfacturing defeel resulting in the need
lo recall the products from the market, there will he
implications for all parties mvolved in the supply
chain, A party’s lability will depend very much on:

(d) whether it 1% subject W the regulations in the
couniry in which the recall is taking place;

(b} its coatractual arrangement with the other
parties in the supply chain; and

{c) whether it has any coniraciual obligation to the
end-consumer.

A manulacturer or supplier of the product may not be
within the juisdiction of the country in which the
recall takes place, so its liability is limited to its
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conbraclual liability to the other parties in the supply
chain. The local franchizee will definitcly be within the
Jurisdiction, and will have the greatest exposure mn the
case of a product recall. In addition to its Hahility Lo the
end-consumers, it will alse be answerable to the
regulatlory authorities in the country of recall. The
franchisor would normally also be oul of jurisdiction,
but a responsible franchisor which wvaluss the
continnity and viability of its franchise system should
assist 1is franchisces i the case of a product recall,
rogardless of whether or not the franchisor is able to
claim against the manufacturer.

To minimize its exposurc n the casc ol a product
recall, a franchisor will have to ensure that the
manufaciurer  indemnifies the franchisor for all
damages, costs and cxpenses in the evenl ol any defect
in the products. As mentioned in Section 4.1 above,
aty limitation on the manufacturer’s liability will have
to be considered very carefully.

Where the franchisor provides the franchisee with a list
ol approved suppliers with whom the frunchisee
contracts for the sale and purchase of the products
dircetly, it is in the interest of the franchisor to ensurc
that the supplier provides the [ranchisee with an
indemnily against damages, costs and expenses in the
event of any defect in the products. Although il may be
expensive, it may be prudent for the manufacturer
and/or franchisor to carry recall insurance,”

* gee Bection 5.10.
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DEALING WITH A DEFECTIVE
PRODUCT: REGULATORY ISSUES

L]

51 General repulations concerning produoct
safety in Europe and the United States: legal
aspects and experience, and conscquences for
the industry

European and ULS, regulators face identical challenges
in this field. Many products are sold on both the 11.5.
and the Buropean Union markets, so often a produet
identified as defective on onc market can still be
circulating om the other. Consumer product safefy is
one of the specific fields mentioncd in the EU-U.S.
guidelines for regulatory cooperation and fransparency
negolialed  under  the  Transatlantic  Ecomomic
Parimership (TET), launched May 1994,

Europe
In the European Union this matler has been dealt with

by means of Dircctives, especially the Directive
BSMAT4TCC on the approximation of the laws,
regulations  and  administrative  provisions of the
Member States conceming lability for defective
products, and the more reeent Direetive 2001/95/CE on
Gieneral Product Salety (GPSD)), These two Dhrectives
cover sach an important aspect of the Product Lisbility
field in Furope. The firsl one aims at establishing a
common liability system, in order to harmomze the
different pre-existing national regulations, with a view
lo prolecl consumers’ interests and remove some of the
barriers inside the Single Market The purpose of the
seoomd Dircebive 1% o ensure that products placed on
the matrket are safe. It also defines clear obligations
both for the member Stales (and the competent
suthorilies appointed thereby) and for the ecomomic
operators involved.

Member States have diversely implemenicd  thoss
Dircctives; this entails that some significant differences
between Member States are still wvisible, with the
subsequent impacl. Nevertheless, the
Luropean tegulation in this field 15 only meant to
supplement, approximate and sct serics of minimum
obligations [or national regulations but do not aun at
excluding such domestic regulations,

Ulnited Stutes

The product liability system in the United States varies
from state to state and has been developed through the
case-law jurisprudence, Product liability law can also
be found in Article 2 of the Umiform Commereial Code
which with the sales of goods and it has been adopted
by most states. The most important product Hability
sections are the implicd and cxpress warranties of

ECOnOMmic



merchantubilily in the sales of goods. Product
lighility is also derived from thc common law torl
concepts of negligence and strict liability.

The Europesn Union (“EU") regulator has decided to
adopt a liability system bascd on the producer’s strict
liability (liability 15 determined by the ohjective Fact of
the defectiveness of the product rathet than by the
producer’s fault). On the contrary, m the 11.5., doubts
ahout strict Hability regulations have led the courts to
initiate a “return to negligence™ approach by curtailing
the use of the consumer-expectation lest in favor of the
risk-ulility approach, especially in cases of defects in
desipn. There, the idea gaining ground is that the
interests of producers and consumers are not served by
8 systern relying so heavily on civil litigation. At the
same fime, manutacturers are finding it increasingly
difficult to obtain adequale third-party insurance cover
whilst it is feared that excessive damage gwards arc
dizcouraging innovation.

5.2  Market watch by national authoritics

In order to secure the safety of producis in the global
market, it has become nceessary to establish an
efficient system of market surveillance belween the
Member States in the ELL Each of the Member States
has appointed authorities competenl o monitor the
compliance of products with the peneral safety
requirements.  Producers and  distibutors must
prompily inform these National Authorities every time
they know or cught to know about a risk posed by a
product.

The Directive 2001/95/EC on General Product Safety
establishes a series of measures to fulfill effective
markel watch. According o art 8.1 4), the competent
aunthorities of the Member States are enfitled to
origgnize for every kind of produel appropriate cheeks
on its safety properties even after it has been placed on
the market as heing safc. Further on they ought to
reguire all necessary information (rom the parlics
concerned and finally take samples of products and
subjeet them Lo safely checks.

o See Section 3.2,
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To ensure effective market sorveillance ammed at
gugranteeing a high level of consumer health and
safety protection, which implies cooperation hetween
thewr competent authonties, Member States shall make
sure that approaches employing appropriate means and
procedures are put in place, which include n

particular:

- cstablishment,  periodical  opdating  and
implementation ol sectoral  surveillance
programmes by categories of products of
risks and the monitoring of surveillance
activities, findings and results;

- follow-up and updating of scientific and

technical knowledge concerning the safety
of products; and

- periodical review and assessment on the
functioning of the control activities and their
effectivencss and, if necessary, revision ol
the surveillance approach and organization
put in place.

In order to nercase the guality of the market
surveillance throughout the Furopean Union, National
Authorities have formed a network of rapid exchange
information for dangerous non-food products called
RAPEX. The system ensures information abont
dangerous products identily in the Member States 1s
quickly circulated between the Member States and the
Commission (i.c., some of the national authorities are
the Institito Macional de Consumo in Spain, the
Direction  Générale de la  Concurrence, de la
Congommation ¢l de la Répression des Fraudes
France, the General Product and Services Safety /
Rapex Unit of the Consumer and Competition Policy
Directorate in the UK, the DBundesanstalt [r
Arbeitsschutz und Arbeitsmedizin in Germany and the
EFTA Surveillanee Authority)

Art. 10 of the Directive 2001/95/EC munilests that, one
of RAPEX's main objectives is the establishment and
execution of joint surveillance and testing projects,
Mote: RAPEX is not only composed by Member States
Authorities, but alse by other Europsan countries
within EFTA.

In the U.S., products sold there may be subject to the
jurisdiction of and possible reporting requirements of a
varicly of federal agencies, each with its own
mterpretive regulations, The Consumer Product Salety
Commission (“CPSC™), for example, has jurisdiction
over mosl consumer products including loys, bicyeles,

appliances, furniture and playeround equipment.™

*#* Sce Scction 3.4,
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Auntomobiles, fucks, metorcyeles and thelr component
parts are wilhin the jurisdiction of the Department of
‘I'ransportation, as regulated by the National Highway
Traffic and Safety Admimstration ("NHTSA™). The
Burcau of Aleohol, Tobacco and Pirearms enforces
federal laws and regulations relating to alcohol,
tohacen  prodocts, lrearms  snd  explosives, Food,
drugs, cosmetics, radiation related products, medical
devices and wveterimary medicines are within  the
Jurisdiction of the Food and Drug Administration. The
Environmental Protection Apency has jurisdiction over
pesticides, rodenlicides, and [ungicides, The United
States Coast Guard has jurisdiction over boats and
other watercraft, including personal watercraft. Each of
these agencics has 18 own regulations and puidelines
that affect safety issues.

As far as food surveillance is concerned, see Section
5.11 below.

53

Manufacturer’s recall or crisis management,
compliance and distribution structuring

The Directive relies on a general safety requirement
principle gecording lo which producers shall be obliged
to place only safe products on the market.

The norm sets additional obligations for producers
mamly regulated m Art. 5. Within the limits of ther
respeclive  activities, producers shall indeed adopt
measures commensurate with the characteristics of the
products which they supply, enabling them to:

- be informed of risks which these products
might pose; and

- chose to take sppropriste action meluding, i
necessary o avold these nisks, withdrawal
trom the market, adequately and effeetively
warning  consumers or reeall  from
COMSLIMICTS.

It is likewise further determined that recall shall fake
place ax a last resorl, where other measures would not
suffice to prevent the risks involved, in instances where
the producers consider it necessary or where they are
obliged (o do so as & consequence ol a measure laken
by the competent authority. It may be carried out
within the framework of codes of good praciice on the
matter in the Member State concerned, where such
codes exist,

54 Risk assessment methodology and
notification guidclines for dangerouns
producis

Franchisors selling products should have a written
procedure  for how they would cammy out a risk
assessment and take cotrective action for a potentially
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unsafe product. To determine whether a comective
actiom 15 necded il 1% neeessary to assess the risk. The
franchisor should esfablish a small feam with
experience of the product and hazards involved.

Risk assessment  uwsuwally  has  several  phases
incorpurating following principles: identify the hazard,
estimate the level of risk, asscss the acceptability of

misk and cvaluate the overall risk.

When identifying the harzard, the economic operators in
charge of it should in particular analyze the
mformation they have collected and try Lo delermine
whal the nature of the hazard is, its cause, what is the
rage of products affected, who is affected by the hazand
and what factors could alfeet the severity and
probability of the injury,

Afrer having collected this information, it is important
to estimate the level of nsk, n order w belter decide
which is the most suitable action to take. Estimating
the risk depends on the following two factors: the
severily ol the possible injury to a person using or
otherwise coming info confact with the product; and
the probability of the possible injury. The severily and
the probability estimates are combined fo give an
overall risk estimation,

Having estimated the level of risk, ceconomic operators
also have lo decide whether they need to take action.
They must therefore assess whether or not the level of
risk 1% acceptable to consumers. Cerlain lypes of
products (such as tools or machines with sharp blades)
have ohyious hazards that are sceepted by consumers if
they consider that the manufacturer has taken
appropriate safety measures. For products likely to be
uscd by more vulnerable people, consumers would not

accept anything more than a very low level of risk,

Iaving evaluated all these factors, an overall risk
assessment has to be made. 1t may be cxprossed as one
of the lollowing levels:

- serious risk — requiring rapid action;
- moderate risk — reguining some action; and

- low nsk — not generally requiring action for
products on the marlket,

The General Product Safety Divective includes the
obligation for producers and distributors to provide
information on findings and measures  conceming
dangerous products to the competent authority, as soon
as they are aware of it. To cnsure the compliance with
this obligation, the Comumission established Guidelines
to help economic operators such as producers and



distributors to carry out these kind notifications to the
compelent authorilies.

Il the overall risk is judged to be serious enough,
economic operators should make the competent
guthoritics awarc of:

- information enabling a precise identilication
ol the product or batch of products alTected;

- afull description of the risk presented by the
product;

- all available information relevant to the
tracing of the product; and

- deseripion of the actions laken {and
planned) o protect consumers,

With this information the authorilics may he able to
help producers and  distributors to carty oul the
corrective actions more effectively.

55 Operational aspects — process and resulis of
product reealls

Both when withdrawing s product from the market as
when recalling it from consumers, there are mainly two
phases that must be carried out by the producer:
collecting the products and correcting them,

If products are to be returned to the producer, it wiall
need fo:

- arrange Lo colleet them from distributors;

- ask consumers to take the product to their
nearest distributor or retailer if they are
portable; and

- arrange for them to be collected rom the
consumer if they are nol portable.

Lingafe products should be clearly identified and the
stock movements properly recorded. The distributor
should check the identity of the product and
compensale the consumer with g repair, replacement or
a refund. See Section 4.7 of this paper.

If the liable party offered to repair or rectify the
consumer’s product, 1t may:

- have this carried oul by an agent ol 4 dealer
at their premises; of

- send and engineer to the conzumer's home
to carry out the modification.

Modified products should be marked accordingly.
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Further, it 1% also mportant to decide what to do with
the products which have been recalled. It may be
accoplable to;

- carry out work that will bring the product up
to  an acceptable  standard  for resale.
Products that have been rectitied need to be
clearly marked ‘and the documents
accompanying  them may need to  be
updated; or

- rework some of the materials or componenis
to enable them to be reused in other
products.

It is nol aceeptable o sell or pass on uncorrected
products fo consumers, either to consumers in that
country, or in the country of manufacture, or in 4 third
country (by expott). If they cannot be correcled or
reworked, it will be necessary to ensure that the
products are disposed of salely.

5.0 ldeniification of manolaciurer and
traceability

The Dircetive 85/374/ECC established a  product
liability system based on the producer’s liabilily (may
he have mewred in fault or not). As supply chains are
often really complex, including numerous supplicrs,
distributors, importers, wholesalers, retailers, etc., it is
important Lo cstablish a Gdy traccability system,

Traceabilily 1% nol only of wimost importance in order
to defermine who the liable person iz, It is indeed
indispensable to make a withdrawal or a product recall
effective.

The “Troduct Safety in Durope Guide to Corrective
Action Including Recalls” issued by PROSAFE
(among others) recommends thal the work needed to
trace products and their owners be started as soon as
actions o be taken are decided. These activities need to
be coordinated, if possible, by the company’s
corrective action team, but if the corrective actions are
taking place in dilferent couniries, il may be important
to delegate them to a local agent.

But it is also highly recommendable to foresee a
product lraceabihily plan, before any incident has taken
place. Such plan should include an identification
syslem m oorder to be able to identify the affected
products, o keep & customer datsbase, and sdlso a
supplier database.

Although attaching identifying numbers or marks fo
some  products i dilficult mmpossible,
producers need to recognize that this may make it more

ar - oven

difficult to trace products later,. The Divective
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establishes that producers need to mark products with a
serial pumber so (hat the individual products afTected
can he identified, Otherwise the consequence might he
that they may have lo carry out comective aclion on
mpre products than necessary. For some fypes of
products it may be enough Lo be able to identify a batch
number, Bar codes are widely used for identilying and
tracing different types of product.

5.7  Self-denumciation: consumer products and
the obligations of the supplier

In order to prevent risks for consumer, the Ditective
estahlishes an obligation for producers and distributors,
When they know or ought to know on basis ol the
information m their possessiom and as professionals,
that a product that they have placed on the markel
poses risks to the consnmer that are incompatible with
the gencral safety requirement, they should infiwm
immediately  the competent authority. This Self-
Denunciation of the consumer product as a product that
could pose risk, should be announced in the Member
State where the product has already heen marketed or
otherwise supplied to consumers.

Therelore the notification guidelines mentioned above
set by the Commission should help the producers and
distributors to realize an immediate and rapd
information exchange. This notification shall include in
event of a4 serious risk at least:

- information enabling a precise identification
of the product or batch of products in
guestion;

- afull description of the rigk that the products
prescnt;

- all available inlormation relevant for mucing
the product; and

- 4 description of the action undertaken to
prevent risks fo consumcrs.

Il the requircments of a RAPEX nofification are
fulfilled (serious risk, product marketed in several
Member States), the competent authority muost send a
RATEX notification to the Commission, which will
then Iransmit it to all the Member States, Every Friday
the Commission publishes a list of dangerous products
reporicd by any  patiomal  authority (RATEX
nolifications). It contamns all necessary information of a
product, #s risk and the measures, thal have been
taken.
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5.8 Consumer prolection vs, correction measurcs
in distribution sfruoctures

I is clear that the main challenge when regulating
product liability is to find the adequate balance
between the protection of consumers’ mitercsts and
spreading the cost of risk equitably throughout society.

Whilst consumer protection  vegimes  are  often
compulsory, allocation of liabilily between the partics
in distribution structures by means of liability clauses
in the relevant agreements (privity) is possible.

The EUJ &0's Dircelive establishes as a general mule that
liahility will lie on produccrs’ shoulders, thoagh the
burden of proof rclics on the claimant. Nevertheless,
this docs not preclade the possibility to include many
contractual clauses and remedies which can be used in
order to sharc, mitipate or avoid the costs of such
liahility. ‘The EU regulation sets clearly that Hability
will never be avoidable (unless any of Lhe listed
defenscs concor), but its cconomic impact is freely
disposable by economic operators.

Risk allocation is indeed one of the main funclions of
any contracl, may it deal with sale of goods or not. As
supply chains are oflen very complex and their
different links may be each honded by diverse
contracts (including insurance ones), it might be very
difficult to determine who is finally going lo bear
Tosses of 1 correct consumer prolection policy.

5.9  Product Habilities; when is the product safe —
type approval vs, general product safety

The 85/374/CEE Directive establishcd a liability
system based on the defectiveness of a product rather
than on fault, This implies that the ansing ol liability
will depend on the determination of whether a product
is wale or not. This is one of the main contributions ol
the recent Dircetive 2001/95/EC, who scls a definition
of what shall be nnderstood under the concept of “safc
product”. According to article 2 b) of the above-
mentioncd Directive:

* “Safe product’ shall mean any product which, under
notmal or reasonably forcseeable conditions of usc
mchuding duration and, where applicable, pulling into
service, installation and mainlenance requirements,
does not present any risk or only the minimum risks
compatible with the product’s usc. considered to be
acceplable and comsistent with a high level of
protection for the salety and health of persons, taking
into account the following poinls in particular:



- the characteristics of the product, including
its composition, packaging, instructions for
assembly and, where applicable, for
installation and maintenance;

- the effect on other products , there it is
reasonably [orcsceable that it will be used
with other products;

- the presentation of the product, the labeling,
any waming and instructions for s use and
disposal  and  any  other  indicalion or
information regarding the product;

- the categories of consumcrs at risk when
using the produet, in particular children and
the elderly.

The feasibility of oblaining higher levels of safety or
the availability of other producis prescnling a losser
degree of sk shall not constitute grounds for

LR 1)

consideting a product to be “dangerous’

The directive establishes nevertheless that il speeific
community legislation sets out safety requirements
covering only certain tisks ot calegurics of risks, with
regard to the products concerned, the obligations of
cconomic operalors in respeel of these tsks will be
those determined by the provisions of the specific
legislation, The gencral satety requirement of this
Dircetive will therefore apply to the other remaining
risks.

Note: for certain products, type approval procedures
and specific safely rules are laid down, such as for
toys, electrical equipment (low voliage equipment),
cosmetics and pharmaceuticals.

510 Insurance aspects

Most of the risks may be avoided by contractual mesns
within the supplier chain. Bul some of them will need
third party insurance. It is important to bear in mind
that imsurance should never be resorled (o as a
subsiitute for risk prevention measures.

When negotiating insurance, there are somc main
points which should be taken into account:

- it is important to be aware ol the risk and
type of damage the product could cause, and
also comsider in which countries it will be
sold, m order lo establish which is the

appropriale level of cover;

- insurers generally do nol pay for the repair,
replacement or recall of producls thal may
cause, or have caused harm;
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- il i3 possible that insurance smangements
contain elements of financial cover and
claims handling. The later can cntail a
potential source of conflict of interests

between the insurer and fthe insured
company, since litigation decisions are to be
taken;

- roparding personal liability for failure o
ensure Lhe salety of a company’s products,
companics may wish lo take out personal
msurance for some individuals; and

- companies should ensure that contractual
and msurance armangements  comploment
each other and arc fully consistent, as
insurance cover can be mvalidated by
contractual tenms.

When arranging insurance, it s most likely that it
inclodes a requirement to notify insurers of any
potential product lability claim or produet crisis. If the
insured company fails to comply with this duty, this
could cnable the insurer o void the policy. When
[ulfilling thiz obligation, it is important fo know how
much information 13 susceptible to be made available
Lo the insurer {company information can indeed be very
sensitive).

Insurance cannot be expected to cover all of the
linancial consequences for business of an issue of
product liability.

511 The difference between food and non-food —
product liability and recalls

One of the main features of food/feed in relation with
the other products s that the EU has & much wider
competence on this field. This characteristic implies a
much more intense ELI regulation of food/feed matters,

Buoth the 83/374/CEE as the 2001/95/CE Dircctives are
not applicable 1w lood matters. Instead, the EU
Parliament and the Council issued a Regulation,
namely, Regolation (EC) No 1782002 fayimg down the
general principles and requirements of food law,
eslablishing the European Food Safety authority and
laying down procedures in matters of lood salety.

Thizs regulalion also contains a  general salely
requirement in article [4: *Food shall not be placed on
the market 1f it 15 unsafc™

TFood and feed business operalors are the  main
responsible  parties at all stages of production,
processing and distribution. They shall ensure that food
or feed salisly the food repulations” requirements.
Therefore, Member States ought to cnloree [ood law,
monitor and verily that the relevant requirements of
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[ood law are fulfilled by food/feed business operators
at all stuges. This mainlaing a sysiem o olficial
controls and  other activities appropriate to the
circumstances - imcluding public communication and
loodfTeed safety survelllance

1M a foud business operator considers or has reasons to
believe that a tood which it has imported, produced,
processed, manufactured or  distributed i3 not in
compliance with the food safety requirements, it shall
immediately initiate procedures to withdraw the food
mn guestion from the market. If the food is already in
the hands of consumers, the operator may inform the
consumer aboul the reasons of the recall.

A Buropean Food Salety Authority (EFTA) has been
cslablished, It moved ifs seat in 1995 to Pamma, Italy.
This Authority provides seientific advice and scientific
and Lechnical support and independent information on
all matters within these fields,

This body is entitled to receive any messages
torwarded via the Rapid Alert System created by this
regulation, and concerning only food/feed matters.
Apart from this, this Rapid Alert System is focused on
transmitting the information immediately throughout
this network.
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&. THE MANUFACTURER'S PERSPECTIVE

In China, generally, the manutacturer or the distnbutor
(seller) can be sued directly in cases relating (o produel
liability claims. In relation fo the issue of enforcement
of court judgment, the court where the mamufacturcr or
the distributor 15 located has jurisdiction and can be
selected as the court for determiming claims on product
liability,

In our hypothetical case, ABC company manulactures
bicycles in both the United Kingdom and China,
Suppose a purchaser of bicycles initiates Hligalion in a
PR cowrt tor suing the PRC manufactirer, several
issues are to be noted.

The first issue to consider 15 the goveming law.
Whether Chinese law or a foreign law is 1o apply?
Generally, compared with some common law
counfries, consumers’ inferests arc less protected n
China.

6.1  Prodoect liability legislation in China

China has 1ssved certam laws znd rules i respect of
product lability, o include, Product Quality Law, Law
on Protection of Consumer's Rights, Contract Taw, For
certain indostrics, there are specific regulalory laws
and tules. For example, for food products, the Food
Sanitation Law applies; for drugs, there are a series of
regulatory laws and rules governing the same. In
addition, for different moducts, thore may he
applicable national standards or industrial standards.
For example, for bicycles, there are a series of national
standards for different parts of bicyeles. For some
products, cven il there i3 no national standard, there
may be industrial standards for compliance, Tn some
cases, 1F there are no compulsory applicable standards
for certain products, there may be voluntarily
applicable standards.

The Product Quality Law (“Law™) uencrally applics o
all produets in China. Under the Law, any activity of
producing or selling products within the temtory of the
PRC is o be governed by the provisions ol this law.
Manufacturers and sellers bear the responsibilities for
product quality. Fuorther, the Chinese government
encourages Lhal the product quality of enterprises
exceeds that of the industrial standards, national
standards  and  intermational  standards.  China
implements a sysiem of enterprise quality system
certification in accordance with the quality comtral
standards  widely  sceepled  internationally.  An
enterprise may, according fo fhe principle of
willingness, apply o an authorized cerlificalion entily
for enterprise quality system certification. The



cerlification entity will issue a certification letter under
the enlerprise quality system it the enterpnsc is
gualified upon such certification. In addition, China
implements a system of product quality certification
gecording to the internationally adyvanced product
standard and technical requirement. An enlerprise may
apply to a cerlification entity for product quality
certification, The certification entily will issue a
certification fetler for product quality if the enterprise
1% yualified upon such ceriification. The enterprisc can
label the product quality certification mark on its
product or the package of ils prodocts,

6.2  Authorily in charge of product quality and its
functions in China

For any acts suspected to be in violation of the Law,
the authority in charge, namely, Admimistralion ol
Cuality Supervision, Inspection and Cluarantine
(“AQSIY) or s local branches can cxercise the
powers below™:

- To conduct spot inspection of the places
suspected of being implicated in the
activities of producing and selling in
violation of the Law in relation fo the
parties;

- To obtain information through investigation
from the legal representative of the party,
main principal and other persons concerned
in conneclion with the acliviiies of
producing and selling in violaltion of the
Law;

- To check or copy rclevant  contracis,
mvoices and account books as well as other
related data on the part of the partics; and

- To seal up or seize the products that are
deemed to fall short of the national standards
or industrial standards.

Another government body called Administration of
Industry and Commerce (“AIC™) or its local branches,
the markel watchdog in Ching, may also exercise the
functions and powers as listed above to supervise on
the product quality. Consumers can lodge complaints
with the AQSIQ) or ALC lor any product liability case.

*2 Product Taghility Law of PRC, issued by the Standing
Commiliee of People’s Congress, elffeclive as of | Seplember,
20,

PRODUCT RECALL

6.3  General requirement on product gquality

Genperally speaking, the quality of 4 product shall at
least mecet the following requircmenis ™

- Boing free ol unrcasonsble risks, which
endanger the personal, ur property safety; if
there exists  any  nalionsl  standard  or
industrial standard for safeguarding hodily
health, personal, or properly salety, such
standards shall be complied with;

- Having the due functions of the products.
However, in case that the defects m the
function of the product are described, such
products shall be excluded; and

- Meeling the product standards described on
the products or their packaging, and meeting
the guality conditions specified in product
instruction and produet samples.

Further, the mark on the product or ils packaging shall
be authentic and meet the following requirements:

- Having qualification cerfification of product
quality;

- Having the product name, name ol s
production factory and the address ol the
factory in Chinese;

- If it is necessary to mark expressly the
specifications, grades, names of the major
mgredients and content aceording to  the
characteristics and operating reguircments,
such particulars shall be indicated clearly n
Chinese, if it s nccessary to make them
known to the consumicrs o advance, the
particulars shall be marked clearly on the
exterior packaping  or  the  relovant
information shall be provided to  the
comsumers in advance;

- For products which are to be used within a
specified period, the production date and
safe period for use or expiry date shall he
marked clearly in a conspicuous place of the
products; and

- Inthe event that the produel is apl to damage
in itscll or W cndanger the personal or
properly  safely if used improperly, a
warning mark or warning specification in
Chinese 14 required.
Basically, in case of defcetive products, il damages are
caused lo person snd property other than the defective
products (hereinafter referred to as the "others'

0 product Liahility Law of PRC, issued by the Standing
Committee of People’s Congress, efféctive us of 1 September,
2{HH}.
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property™) as a result of the defect in the product, the
mamafacturer shall be lighle for compensalion.

The mamifacturer who can testify any of the following
circumstances can be released  from  liability  for
damage:

- Not having brought the producl inlo
distribution;

- Whoere the defect causing damages does not
exist  when  the produet is put  mto
distnbultion; or

- Where the defuel cannol be discovered
under the state of the arl when the product is
put into distribution.

6.4  The governing law for a foreign related
product liability case

For domestic product lability claims, or if a foreigner
cncounters product liability problem when he s in
China, the above standardy and law requirements can
be adopled as basis for the claims. Towever, it the
products manufactured in China are cxported outside
China, and the product defect ocours outside China,
there will be complications involved, Tn our example,
the bicycles are manufactured in China, but the defects
arc found oulside China and causing damages. The
case can be bronght to a8 PRC court. However, the first
issue to note is the governing law. The Civil Procedwre
Law of PRC has not clarified the issuc ol goverming
law in case of a forcign-related product liability case’,
Metther does the Product Quality Law or the Law on
Protection of Consumers®  Inlerest  make  such
clarifications. In practice, a provision in the General
Principles of Civil Code is refermed to when choosing
the governing law for a foreign-related product liability
casc, which stipulates that the law of the place where
an infringing act 1% commitled shall apply in handling
claims for compensation for any damage caused by the
act’® An act committed outside PRC shall not be
treated as an infringing act if it is not considered an
mfringing act under the law of the PRC. Such
provision on choice of law is somehow vague, and it
ignores the complication and speciality of a product
liabilily case compared to other civil Hahility. The
implementation rules on the General Principles of Civil
Code further provide that the law of the place where an
inlringing act is committed refers to the law ol Lhe
place where an infringing act is condueted or the law of

37 Civil Procedurs Law of PRC, issued by the People’s
Congress, effective as of 9 April, 1991,

¥ General Principles of Civil Code of PR, teued by the
Prople's Congress, effective as of [ January, 1987,
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the place where the result of an infringing sl oceurs,
and if the above two laws are differsnt, the court can
make decision. The implementation rules tail Lo clarily
what standards the couwrt will adopt in making such
decisions, Thus, 1t 15 still unclear as to how the concept
of “the place where an infiinging act is commilted” is
implemented.

In practice, it is difficull for PRC cowt to ascertain
which place 1% the “place where an infringing acl 1%
committed”. A defective product may be mamifactured
in country A, designed in country B, sold in country C
and used by consumers in Country D. The parts of the
defective product may also be provided by suppliers
from different couniries. The damage caused by the
defective product may he due to various reasons, €.g.,
in relation to manufaclure or sale of the product, the
defeelive parts or the product design. Thus, the courl is
unable to determine which place is the place where the
infringing acl is conducted, if its decision is bhascd
solely on the provision of the Civil Code and its
implementation rules.

In most cases, PRC court adopts PRC law as the
governing law ina case involving product Hability i0
the manufacturer is localed i China, PRC cowrt
interprets Lhat the place where the manufacturer is
located is the place where the inftinging act is
conducted, However, il PRC law is chosen as the
governing  law, the most difficult issuc is  the
compensation standand. According to PRC law, where
any personal injury is cansed fo the victim as a result of
the defect of a product, the mitinger shall compensate
the wvictim for the medical expenses during fhe
Ireatment, nursing expenses and the Toss or reducton in
income arising from losy of working time. In case
digahilitics arc cansed, the infringer shall pay for the
self-support instruments, lving subsidics, disability
compensation and the living expenses required for the
persons who arve supported by the disabled person. In
case the victim ix dead the infringer shall pay for the
[uncral cxpenses, compensation for death as well as the
necessary living expenscs tor the persons supported by
the deceased belore histher death, ITowewet, in China,
the caleulation standard for above compensation is
much lower than that in other counlries, such as the
LS. or Ausbralia.

According to PRC law, [or any damage to the person or
others' property arising from the defeet of the product,
the victim may claim against either the manufacturer of
the product or the seller of the product for
compensation. If the manulscturer of the product is
held responsible and the seller of the product has made



the compensation, the seller will be entitled to recover
againsl the manulacturer of the product. If the seller of
the product is held responsible, the manufachmer of the
product has made the compensation, the manufacturer
of the product shall have the right to recover against
the seller,

6.5 TRecall system

There is no comprehensive recall system established in
China. Generally, save and excepl for defective car
products (Hegulations on Recall of Defective Car
Products), there is no legal provisions governing the
recall of products.

The Law on Protection of Consumers” Interest provides
that in case a business operator finds that the products
or service provided by itself are seriously delective and
which may cause personzl harm or damages to
consumers, the business operator should immediately
report to the relevant authorty and mform consumers,
and take further measures to prevenl any damage.
However, it 1s not clear what “further measures” are to
be laken, as stipulated in the law. Thus, it is not safc o
rely on the provision to enforce defective product recall
requirement.  In 2002, the AQSIQ  issyed an
announcement requiring all defective plugs and sockets
be recalled. In the same year, the AQSIQ required the
defective milk powder of a famous US brand be
recalled. The above announcements were made by
AQSIO) wpon random product inspeetions on the
market. However, such announcements for product
tecall are fow, and & system on recall of defoctive
products has not been set up. It is necessary lo have a
law regulating such reeall system, which shall form the
basis for the authorities to enforce the recall system.

‘There has been hot discussion in the profession on
setting up a comprehensive recall system in China. Tt is
sugprested (hat there shall be a law on deleclive product
recall in the first place, which shall provide for the
general prnciples of recall system, the suthonty for
enforeement, recall criteria, recall procedures and legal
liability, The authorities enforcing the recall system
shall make corresponding rules o implement the law.,

Currently, it is the AQSIQ which undertakes the guality
inspection and quarantine worly, which has made recall
announcements  previously.  Since it s difficult for
AQSIQ 1o conduct qualify inspection on wvarious
products, it is suggested that apart from the AQSIQ),
other authoritics are lo be aothorised to handle the
recall work, for example, the State Administration of
Food and Drug Supervision (for recall of deleetive
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[ood and drug products), the Ministry of Transportation
(for recall of defective car producis), cle.

It 15 also suggested to clarify the meaning of defective
product. For example, il there is unreasonable danger
in the manufacture of the product, or il there ix
unrcasonable danger in the design of the product, or if
there is the lack of necessary and approprialc waming
or instruction on the label or packaging of the product,
or if the produet (zils o meel up w the express
ouarantee made by the seller, it can deemed that the
product 15 detective.

For the reeall procedure, it is sugrpested to adopt the
following procedures:

- Dgfeetive Report - The report is to be made
by the manufacturer itself, or the distributor,
importer, repairer, or consumer;

- Ferification by authorities - the authority is
to cxamine and verily whether the products
gre deleetive pursuant Lo the report;

- Maidpng recall plan - The plan is to include
measures to cease further manufacture of the
defective products, notice to the distributor
and seller, notice to consumer or buyer of
the defacts involved and details for dealing
with the defective products, and estimate on
the effect ot the recall;

- Conducting the Recall - The mamfacturer is
to carry out the recall. The first step is to
publish the recall notice, informing through
the news media the distributors, and
consumers of the defective products the
possible damage and preventive measures.
The manufacturer is to notify the distributors
to cease the sale of the defective products.
Iotlines are to be set up by the manufacturer
answering enquiries from the public. In
addition, the information on the defective
products shall be published on online
websites designated by the authority in
charge. Further, the manufacturer should
recall all the defective products for further
maintenance or repair (if this can be done)
or for destruction, under the supervision of
authority in charge; and

- Submisxion of vecall veport - Afler the recall
work  has  been  completed by the
manulaclurer,  the manufaclurer  shouwld
submil a recall report Lo suthority in charge.

In addition, it is alsn suggested by the profession that
legal liability should be imposed on the manufacturer,
Apart from compensation, the manufacturer should
also be liable o pay punitive damages.
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7 CRISIS MANAGEMENT FOR THE
FRANCHISOR

A crisis management plan is crueial for a franchisor, as
a franchisor's brand equity i3 one of 4 franchisor's
most prized assels. A crisis and the accompanying
negative publicity can quickly erode the franchisor’s
pame and veputalion. Therelore, it is key for a
franchisor o properly manage a crisis by being
proactive and responding quickly and appropriately to
a crisis.””

7.1  Public relations and speaking with the press

Although it may at first appear contrary to a lawyer’s
training to speak Lo the press, be candid, acknowledge
mistakes and fault, and express contrition, this has
proven to be & more clleclive approach in crisis
muanagement  than  secrecy, defensiveness, and
arrogance. This approach can also pay dividends when
tater dealing with legal claims, as the franchisor can
present  Qiself as being pro-active and behaving
responsibly in dealing with problems. This spproach
helps lo take the press out of the equation, as
companies that behave properly sre “neither
newsworthy or suc-able™

7.2 Tdentifying the problem and addressing
aperational Issues

One of the first tasks in a crigig 1% o identily the
problem and address the operational issues. This is
done thwough a series of steps, all of which arc
important. The lranchisor:

(i) ~ must be candid with the public that a
problem exists; that people have heen
negatively impacled and the public trust is
affected and something will be done to
remediate the situstion;

{iiy  mwst explain why the problem oceurred and
the known reasons that caused it} explain
what the franchisor leamned and how it will
affect how il operates in the fuwlure and
unconditionally commit to regularly report
additional information until it i% all out:

(iii)  should publicly commil W specific sleps Lo
resolve the sitiation and address the issues;
{iv) should werbalize itz regret and take

responsibility for allowing the situation to
oceur;

¥ See Lukaszewski, . and Pressman, A., Crisis Commumication
Management: Fostering Public Relations and Lawyer
Copperaiivn (ABA Forum on Franchising, October 1999),
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(v)  should ask for help and counsel from the
community {g.g., victims, govenment and
others);

should promise publicly that similar

situations will never occur again; and

(vi)

should determine how fo quickly provide
restitution to the viclims.

(vii)

7.3  Dealing with the victims

It is ecrucial for the franchisor to rccognize victims®
expectations and respond appropriately. To do so, the
franchisor must [irst recognize the impact of the crisis
on the victims by assisting with gricl, expressing
regrel, provide informalion, and recognizing the error,
Second, the franchisor must recognize and deal with
the fact that the victims will wish o seek retribution; in
doing so they need closure, a formum, someone to
blame, compassion and empathy. Third, victims will
have a distoried recollection, and therefore need
rebuilding assistance; counsel, outcome-focused action
and understanding;

7.4  Re-creating trust and credibility

A final challenge in a crisis is that a franchisor must re-
build trust and credibility. The company can re-build
trust by providing advance information; asking for
mput; Tistening carefully; speaking clearly and bringing
the wviclims into the decision-making process. The
franchisor can illustrate credibility by rovealing what
the public should know, answering all gquesiions,
cooperating with the media and seeking to work with
victims and opponents,

In short, & franchisor’s good crisis management plan
should avoid negative behaviors such as arrogance;

lack of concem; shifting the blame; usc of
mappropriale  languase:  inllammatory  statements;
being unprepared; missing  opportunities o

communicate; and not admitting responsibilily.



8 DISPUTE RESOLUTION ISSUES RAISED
BY THE PRODUCT RECALL

Previous sections of this paper have dealt with
confracls in the international ranchising relationship,
product sourcing reguirements, imporiant contract
terms, sourcing of products, dealing with a defective
product, the manufacturer’s perspeelive and crisis
management,

The present scelion deals with dispute resolution issues
ecncountered by the mamfacturer, importer, distrbulor
andfor retailer in a typical product recall. In a recall,
the manulacturer, imporier, disinbutor and retailer
must each determine (a) what they need lo do and say,
(b} for whom they must do it and to whom they must
say i, and (¢) how to prove to the other parlics that
they have done and said as was necessary

8.1 Variety of dispute resolutions

A recall in most jurisdictions is in addition to any other
legal remedies. A single product recall may generalc
multiple disputes, either in sequence or, more likely, in
parallel. A product recall may result in one or more of
the following disputes:

- aregulatory investigation;

- a privatc or inter partes civil Hbgation
mstituted apainst the manufaclurer, imporier,
distributor and/or retailer before one or more
domestic courts by & consumer;

- @ prvate or inter partes civil htigafion
instituted against the manufacturer, importer,
distributor and/or retailer by one of the
parties in the distribution chain;

- arbitration pursuant to a  confractual
undertaking to arbitrate included i a
contract between one or more of the parties
in the distribution chain; andfor

- a class action instituled by a representative
of members of class of injurcd consumers,

Lach dispute will be governed by the substantive law
and the rules of procedure cither selected consensually
by prior contract or imposed after the fact by the
applicable rules of private international law.

Parties will want to identify consumers of the product
included  in their  recall, develop  remedics,
communicate with the others to determine how to
repair or replace the defect and contact consumers with
the relevant information on the teeall campaign and
how to participate. Fach slep creates a list of relevant
documents. Partics must be prepared to identify those
documents and to preserve them both in anticipation of
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any recall and parallel to a recall. This is true especially
if the partics in the distnibution chain have no existing
policy to preserve the documents or no prior
experience i handling them, such as consumer
conlirmations that they wish fo participate in the reeall
camipaign.

8.2 Relevance, proportionality and

reasonableness

Relevance determines which documents will be
required to make a party’s casc as cither plamlill or
defendant. For example, a design defect is distinet from
a manufacturing defect; the rocords relevanl o one
issue are distinel fom those relevant to the other
Relevance is also determined not just by the issues in
dispute but also by the law and tradilions of the
junisdiction in which the dispute will be adjudicated.
Differences in culture will impose markedly different
approaches: to what is relevant and what needs to be
communicated to another party i the dispute
resolution process,

For example, key differences exist between the rules of
evidence and procedure adopfed in civil law and
common law systems. Faced with identical disputes,
cach syslem creales scparafe expectations for the
parties in a dispute resolution, These expectations vary;
the extent and contenl of writlen pleadings which
initiate the dispute resolution; the availability and
scope of oral and documentary discovery; the need Lo
aulhenticale documents by oral testimony or rely on
witness statements; the choice of party-named experts
wi. Lthose named by the adjudicator; and, the extent and
style of any oral arpument on the merits. Once a yenue
is wdentified fo resolve 1 dispule, cach parly most grasp
both the rules and the reasoning behind any document
discovery and address, if not reconcile, compeling
expeclalions slemming [rom each party’s respective
proceduoral systems.

Each remedy will also require each of the partics in the
distribution chain to identily s rights and obligations
vis-A-vis the end consumer and also each other. Each
relationship will require the partics to identify, colleel
and prepare Lo communicaie relevant evidence. To
discuss the relevant evidence, it is helpful to usc an
cxample from one of the world’s largest consumer
markeis,

The obligalion lo preserve and disclose “relevant”
documents in the commaon law stems from the tests sef
oul in Compagnie financiére ef commerciale du Pacific
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v Peruvian Guano Co." The traditional test is that any
document thal could possibly shed lighl on an element
of the proceedings, or could lead to a frain of an
inguiry that might shed light on the proceedings, must
be disclosed, Similar rules apply in Québec civil
pmcadu[e.“ In Federal Court of Canada, however,
relevence also includes a lrain of inguiry that may
directly or indirectly advance a party’s case or damage
the other party’s case. ™

Even in jurisdictions inspircd by common  law
document disclosure, the parties and the adjudicators
are increasingly suided as much by relevance as they
arc by  proporlionality  and  reasonableness.
Mamufacturers, importers, distributors and retailers
must anticipate how the jurisdiction in which their
dispute resolution will be heard will decide relevance.
Will relevance include only those documents a party
ntends o wse or does it also extend o documents
which may harm a party's case or assist the other party,
The approach to televance has an impact on whether a
parly will be accused of spoliation or desiroying or

failing to retain relevant documents.

8.3 Ixpress or de facto document retention and
destruction policy

Manulaeturers, Importers, distributors and retailers
mmst anticipate how  fo handle these  document
expeelalions, with an express or a de facto document
retention and destuction policy (“document policy™).
Documents are no longer just paper or hard copies.
Doeuments are increasingly created, commmunicated
and copied in clectronic (ormat,

Given their nature, electronic documents prosenl new
challenges in dispute resolution. These challenges
include adopting ways to rvetam, locate, image and
communicale relevant electronic documents belore and
during dispute resolution. In addition, the parties must
tailor those processcs W the tules and expectations of
the jurisdictionr in which the dispute will be
adjudicated. Few parties concern themselves with the
creation of the copies or rellect on the various paths
through which electronic documents pass. Faced with a
possible or current recall, manufacturcrs, importers,
distribulors and retailers should consult not only their

. Crmpagonie finaioiere ef commerciole da Pocific v. Perinvian
Ciao Ce, (1832) 11 QB 55 (CLAL).

*' Kruger Inc. v. Kruger (J9RT)RDLI || (CA).

= Apotex fee, v R, 2005 FCA 217, See also Crextbrook Fovest
Irafustries Lid v Canada (MR (1993) 3 F.C251 (F.CA).
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IT personne]l but also consider engaging an external
electronic discovery service provider,™

8.4  Spoliation and “litigation hold™

A premature or hasty destruction of relevant documents
or a failure to retain those documents might raise the

- s gy A
issue of “spoliation™.

“Spoliation is the destruction or material alteration of
evidence, or potentially the failure to preserve property
for another's use as evidence in litigation thal is

pending or reasonably (oreseeable”

Manufacturers, imporlers, distributors and retailers
must be careful because even a good faith destruction
of documents in the ordinary course of business may
be considered spoliation. Though the non-retention of
documents prior to a recall might have had its
justification al an carlier period, a recall might change
earlier decisions not to collect documents. The non-
production of the relevant documents as evidence in a
dispute resolution may create a presumption which
justifies the adjudicator to accept other admissible
evidence, meluding the oral testimony of the party
responsible for the loss,

Since St. Lowis v. The Queen™, only a handful of
Canadian cases have deall with the issue of spoliation
in detail and the results are mixed. Dispute remains as
to whether spoliation is an independent tort or an
cvidentiary rule.”” Some courls consider spoliation as
an independent tort while others consider it as an
evidentizry tule. Spoliation is of renewed inlerest in
current dispule resolution because of how electronic
documents are created, exchanged and stored and how
current business processes [ail or refuse lo caplure all

* For a useful guide to sclecting an clectronic discovery service
prowvider, ste Peg Duncan and Marlin Felsky, “Steps 1o Working
Successtully with E-Discovery and Forensic Scrvice
Companics”, paper presenied to the Ontario Bur Association
conlerence leclronic Discovery and the New ED Guidelines

A Boadmap for Dealing with Elcetronic Information, (Movenber
28, 2005).

M Bluck s Lanw Dictionary 8 " ed. (SLPaul Thomson West,
2004) defines “spoliation” as *“Ihe intentional destruction,
mutilation, alleration, or comeenlment of evidence, usw. o
docwment. If proved, spoliation may be uscd to establish that the
evidence was unfavorable to the parly responsibie,” Spoliabion iy
related Lo the Talin maxim oo proesimsaiue conl
spoliatorem.

¥ North American Eoad Ltd, v, Hitachi Construction Machinery
Company, Ltd., 2005 ABQD 847 (November 14, 2005) (0003
08116) (Alb. Q.B.) Clacke 1, at para. 17,

* St. Louis v. The Queen, [1396] 25 S.C.R. 649,

! Spasic Estate v. Tmperial Tobaceo L, (20000, 49 OR. (3d)
699 (Ond C.AL) leave 1o appeal to 8.C.C. refused, (2001)
B




“relevant” documents. As a resull, many disputes now
lrigger the issuance ol a “litigation hold” letter, This
letter is sent by one party to another and requires the
latter o preserve documents, listed or described as
relevant in the letter, for the purpose of commumication
and use in the dispute resolution process at a later date.

An effeetive document policy should serve (o organize
an organization's handling of paper and electronic
documents; it and how they are retamed aller being
created by someene or thing in the organization; when
and how they will be archived or destroved if refained
at some poinl; snd, what formats will the electronic
documents be saved in for {ulure access. Prior to any
recall, and parallel with any recall, manulscturers,
importers, distribulors and retailers mmst consult with
infernal or external IT who could identity relevant
documents and their location, Those inguiries should
address:

- what types of electronic documents are
created and stored by the organization in the
mamnufacture, import, disiribulion and retail
of the product;

- whatl bypes of hardware and software are
used o ereate electronie documents and o
slore or archive them;

- the use, number, nature and location of any
netwaork servers, on site and off site;

- what types of back up systems does the
party have, how is the content of those
systems classified and how can that content
be accessed; and

- whal lypes of eneryplion soflware for active
and archived clectronic documents does the
organization use.

Depending on the circumstances, “relevant™ may vary
and cvolve over time. The responsibility of a
manufacturer, importer, distributor and retailer to
disclose relevant documents will evolve over lime
given how recalls can progress.

Discovery has two principal components: information
communicated ovally by a witness (or confirmed by
way ol letler, agreed statemenl ol facls or list of
admissions) and mmformation contalned in documents
discloscd between the partics during the course of the
litigation,

8.5 Heasons to adopt a policy

A vahid document policy is more than just trying o
save computer space or reduce storage costs. Other
reasons justify adopting and applying 3 document
policy belore a product recall. A document policy may,
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infer alia, enable manufacturers, importers, distributors
and retailers during a recall to;

- comply with their statutory and regulatory
ohligations;

- comply with contractual obligations;

- enable them to defend apainst lorlfextra-
contraciual claims;

- support their claims or o defend against
when litigating or being investigated;

- avold any improper destruction of

documents when a dispute resolution is
reasonably foreseeable or anticipated; and

- reduce the expenses and the time when
obliged or willing to locate documents,

When establishing a document policy, the concept of
whal is relevanl oughi (o stem from a manufaciurer’s,
importer’s, distributor’s and retailer’s pre-existing,
vialid business reason and nol in anticipation of
avolding actual or threatened dispute resolution.

8.6  Blocking statutcs

Pre-irial discovery is vital in common law systems lo
how the courts work and how parties come to
negolialed  selllements. The pre-trial  exchange of
mformation in the common law systems through
testimony and documents helps inform the parties and
either lead to informed settlement discussions or focus
the dispute for adjudication. Legislation exists in some
jurisdictions, however, which limits the exchange of
such information. Called “blocking statutes,” such
legislation prohibits the removal or ransmission of
documents out of that jurisdiction. Two Canadian
privvinces, Ontario and Québee, cach have blocking
statutes.

For example, Québec’s Business Concerns Records Act
expressly prohibits the removal, from the province of
Quebec, of documents relating 1o any business concern
in Québec pursuant to any requirement of a judicial
authority outside the provinee.

“Subjeet o scction 3, no person shall, pursuant to or
under any requirement issued by any legislative,
judicial or administrative authority outside Québec,
remove or cause W be removed, or send or cause o be
senf, from any place in Québec to a place outside
Quéhee, any documenl or résumé or digest of any
document relating to any concern.™

AD Ontario Baxtnesy Recordy Protectiom Act, .0, 193}, .
B.19 and Québee Busivess Concarme Records e, REQ e T2

- Section 1(a), Business Concers Recordys dof.
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The term “document” is defined in the Business

Concems Records Act;

“any account, balance sheet, statement of receipts and
eapenditure, profit and loss slalemenl, stsfement of
asscts and liabilitics, imventory, report and any other
writing or material forming part of the records or
archives of a business concern,"™

The legislation means a litigant cannot be ordered to
remove clectronic documents across the border into
another jurisdiction. In Hunt v. T&N ple™, the Supreme
Court of Canada refused to enforce Québec’s Business
Concerng Records Act  within Canada  belween
provinces, tavormg the lifigation process ovet the
protection of decuments: The decision thereby hmits
the legislation’s interference with the discovery of
documents at least withim Canada. MNote that the
lewislation in flumt v T&EN ple has yet o be deemed by
a Canadian court not to apply to requests from outside
of Canada. Manulacturers, importers, distributors and
retailers should consult with counsel {n the jurisdiction
in which the dispute resolution will take place in order
o consider whether such limitations cxist and are
enforced.

8.7  Accessibility

To gather electronic documents, they must be
accessible, U.S. District judge Schindlin in Zubulake v
LBS Warbuwrg™ identified five (5) calegorics of data:

“1. Aclive, online data, This data is in #n aclive slage in
its lifc and is available for access as it is created and
processed. Storage examples Inchode hard drives or
active network servers,

2. Mear-ling data. This data is typically housed on
remivable media, with multiple readfwrile deviees used
to storc and reineve records, Storage cxamples include
aptical disks or magnetic tape.

3, Oifline storneefarchives, This ealegory represents data
that is offline on tape or other removable computer
storage medin. Offline storage of electronic records is
traditionally used for disaster rccovery or for records
considered archivable in that their likelihood of retrieval
15 minimal,

4. Backup tapes. Data stored on backup tapes is not
onggmized lor relnevable of individual documents or
files, becanse the organization of the data mimors the
compuler’s  struclure,  nol  the  human  records
maragement structure, Data stored on backup tapes 1s
alse typically compressed, allowing storage of greater

M geetion 1(a), Business Concerns Records det,

* Hmt v. TEN ple, [1993] 4 5.CR. 289 (“Humr"), Sce also
2632-76002 Chedtbere fne. v Pizza Pizze Coneeda fic, [1991]

R L0, 2951 for an adjudication of Quntario Husiness Recards
Protection def, RSO 1990, o B9, Frivehfe v. Ropal Bk of
Canercdel, (1978) 80 DL 393 (Onk, ©.A) at 403,

2 uibulake v, UBS Warbmrg, (2003} 217 FR.D. 30%, 318-320
(May 13, 2003).
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volumes of data, bul also making restoralion more lime
comauming and expensive,

5. Erased, Mragmented or damaped dara. This data was
tagped for delefion by # compuler user, bul may siill
exisl somewhere on the free space of the computer until
it 1= overwrllen by new dula. Significant efforls are
required to access this data.”

For more delziled discussion on the disclosure and
discovery of electronic documents, readers should
consult the February 2007 drall Canadian Edinon of
“The Scdona  Principles: Addressing  Tlectronic
Document Production”.” The Canadian Edition is a
project of The Sedons Conlerence® Working Group 7
("WGT"). WGT's Canadian Tidition builds from The
Sedona Conference’s Working Group 1% (*WG1T)
March 2003 “The Sedona Principles: Best Practices
Recommendations & Principles for Addressing
Electronic Document Production™ The WGl March
2003 drafi drew on U.S. legislation, case law and input
and has been updated since then.™

8.8 TImplicd undertaking of confidentiality

Some jurisdictions favor pensrous common law style
discovery of documents but stll imposce limitations on
the use of such documents obtained during discovery.
For example, Canada has the implied undertaking of
conlidentiality. This underiaking serves Lo prohibil a
litigant from wusing information obtained during
dizcovery for pumpaoses other than preparing for the trial
and defending ils interests at trial, or from disclosing it
to third parties, without specific leave from the court.
The rule limits the invasion of the privacy interest
which the examined party has in its information fo
what is necessary for the conduct of the proceeding,
The tule does acknowledge that, if the information is
relevant, and 1s not protected by some privilege, it must
be communicated lo the other liligant

The Ontario Courl of Appeal in Goodman v Rosst™
held that the implied undertaking rule was part of the
law in Untario. The Supreme Courl of Canada in Lac
d'dmiante du Québee Lie v 2858-0702 Québec Inc. ™

) The full text of “The Sedona Principles: Adircssing
Electronic Document Production Canadian Edition is availahle al
http:/fwww thesedonaconfrenec.org (“Canadian Edition™).

# Scc the evelution of the Bost Practices Recommendations &
Principles lur Addressing Tlectronic Docurment Production and
the related “The Sedona Guidelines: Best Practice Guidelines &
Commenlary for Managing Information & Recondsin the
Electronic Ape™ at

htip:/fthesedonaconference. org/oontent/mizcFiles/publications_ht
ml?pep—wps | 0

53 Govdhman v. Rossi (1995), 24 O R (3d) 359,

B} ac d'dmiante du Ciéber Lde v, 2838-0702 Onébee fne.,
[2001]2 3.CR. 743,




on an appeal from Québec ruled that an implied duty of
confidentiality at an examination on discovery exisis in
Cmghec Lo,

The implicd undertaking of conlidentiality applies only
Lo information obtained solely from the examination on
discoveries and not to information that s otherwise
accossible to the public. The undertalding continucs Lo
apply, during and aller the tmhal, to infomnation
obtained al pre-trial examinations which iz not vsed for
the putposes of the tral. The court retains the
Jurisdiction to authorize use of the information in other
venucs and to relieve the ‘parties subject to the
ubligation of conlidentiality of their obligations, in
whaole or in part, according to the facts, in cases wherc
it is necessary to do so, in the interests of juslice.
Mamufacturers, importers, distributots and retailers
should consult with counsel in the jurisdiction in which
the dispute resolution will take place in order to
consider whether such limitations exist and arc
enforeed.

8.9  Best practices - handbuoolks, checklists and
guidclines

The 118, Consumer Product Satety Commission’s
(Office of Compliance publishes a *“Recall Tlandbook™
as a guide for manufacturers, importers, distributors
and retailers.”” The Recall Handhook serves ag a guide
on how to report under Consumer Product Safety Act™
andd the Child Safety Protcction Aet™ and how fto
prepare for, initiatc and implement a product safuty
recall. Sce also Section 3.4 of this paper.

The Recall Handbook ingludes s scetion on handling
records which helps illustrate the importance of
collecting relevant records,

SWIIL Revonds Maintenance

The poal of any product recall is to retrieve, repair, or
replace those produces already in consumers’ hands as
well a5 thosc in the distribution chain. Muinfaining
avcurgte  records  aboul  the  desipn, production,
distribution, and marketing of cach product [or the
duration of its cxpected lilk is essential for 2 company o
conducl an  effective, cconomical product recall.
(tenerally, the [llowing records are key both o
wdentilying product defeets and conducting recalls:

A, Records of complaints, warranty retums, insurance
claims, and lawsuits, These types of information often
highlight vr provide early notice of safety problems that
may become widespread in the funre.

T Availahle online at httpsferww.epse. gov/businlo/S002. biml.
8 | £ 171.8.0. 2051-2084, Public Taw 92-573; 86 Stat, 1207, Ocl,
27, 1972,

15 U8.C. 1261-1278, Public Law R6-613; 74 Stat. 372, July
1960, as umended.
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B. I'roduction rccords. Accurule dats should be kepl
on all production nus — the lot oumbers and product
codes associpied with each mn, the volume of units
manufactured, componsn! parts or subslitules use, and
other pertinent information which will help the company
identify defeotive producis or components quickly.

€. Distribution records. Diata should be maintained as
to the lecation of each product by product ling,
production mun, quantily shipped or sold, dates of
delivery, sml destinations.

0. Quality confrol records, Documenting the results of
guadity conteol testing and evaluation assaciated with
each production run often helps compamics wlenlily
possible flaws in the design or production of the product.
Tt also sids the firm in charting and sumetimes limiting
the scope of a cormective sction plan.

L. Product registration ewsrds. Product repistration
cards for purchasers of products to fill out and retum are
an effective tool to identily owners of recalled products.
The casier it is for consumers to f1 eul and relurn these
cards, the pgrester the likelihood the cards will be
relurned to the manufacturer. For example, some firms
provide pre-addressed, postage-paid registration cards
that already have producl identilfication information, c.g.,
moedel number, style number, spocial fealures, printed on
the card. Providing an incentive can also increasc the
relurn rate. Incentives can be coupons towards the
purchase of olher products sold by the frm, [rec
accessory products, or enlry in 2 periodic drawing for a
product give away. The information from the cards then
needs to be mainlained in 2 readily retricvable datubasc
[ use in the event a recall becomes necessary.”

The U8, CPSC Office of Compliance also publishes a
recall checklist™ as well as web site notification
puidehines®  to  help manufsclurers,  importers,
distributors and retailers implement product safety
recalls. The recall checklist provides uscful reminders
and insights into conducting an clTective recall. In so
doing, however, the checklist creates categorics of
relevant records. Bach step, once taken, might, at a
later date, have to hc proven to have been taken and
taken cllcetively. Vot example, any “stop production’
command, amy test for replacement and repair, each
communication with retailers to inform of recall and
any list ol consumer responses to repair or replacement
aptions should be preserved. Such records will assist
the cnbity in demonstrating prompt and meaningfil
response to a product recall and answer critiques of
such recall in terms of litneliness and effectivencss. A
review of the checklist should stimulate enguiries with
each entity's IT department to cnsure that such relevant
records arc not only created but preserved.

(] s L
Available an-line at
hitpe/fwrwrw.cpse.gov/businfofrecallcheck. pdf

®1 Available on-lin at
hlpeifwwew spse. govibusinfo'webnote. himl.
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The US. CPSC Office of Compliance’s Recall
Handbook, cheeklist and guideline each suggest best
practices. Kach suggests a series of related steps which,
if taken together, can reduce the nisk or extent of harm
to consumers. Hach also creates expectations that the
steps can be documented or proven, in the event of an
mvestigation or litigation.

The ghove 15 only & summary outline of issues raised n
dispule resolutions involving product recall. One of the
current challenges in product recalls is to find =
manageable way to locale, image and communicale
relevant paper and electronic documents before and
during  any related  dispute  resolution
Manulaciurers, importers, distributors and retailers
have to develop practical, bona fide document policies
prior to any recall and Lo update those policics paraliel
i a recall In order to anticipate prosecuting and
defending lifigation,

PTRECES.
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9, CONCLIUSTON

As this paper has discussed, a franchisor that sources
producis m a forcign counlry for resale by ifs
franchisees faces a formidable challenge n handling a
defective product, particularly when a recall may be
necessary. The franchisor most of all needs to he
concemned about the safety of the comsumer purchasers
of its products in order nol Lo jeopardize its reputation
and the safety reputation of its products. The
franchisees have to be intcgrated nto the remedy
procedure and sensitive to the needs of their customers,

Bul the greatest challenge for the franchisor may relate
to obtaining effective assistance from the forcign
manufacturer. Dispute resolution s the last resort and
should be avoided in most siuations. But the
franchisor and its foreign supplier must have a pood
working relationship that will allow them to work in
tandem to effectuate a remedy or recall with the least
disruption to the franchisor's [ranchise system, the
least adverse publicily and at the lowest effective cost,
Insurance in those situations can help alleviate the
[inancial strains bul only if the defective product
causes injury to a person or property. Cooperation
rather than confromtation will most likely lead o a
satisfactory result for all parties in the distribution
chain.
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